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nonprofit legal services organization and does not charge for its services to immigrant detainees in Arizona. This
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credit to the Florence Project if you are adapting the information in this guide into your own publication.
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1. Introduction: What are Asylum, Withholding of Removal, and the |
Convention Against Torture?

The United States has created laws to help people who are afraid to return to their
| home countries because their government may harm them. These laws are called
e Asylum

e Withholding of Removal

a. Whatis “Asylum?”

“Asylum” is a way to stop your deportation and become a refugee. If you win “Asylum,” you’ll also have
the chance to eventually become a permanent resident in the U.S. If you include your spouse or children
on your application, they can also have the chance to become refugees and permanent residents through
you. To win an “Asylum” case, you need to show that there’s at least a ten percent chance that the
government will harm you in your home country.

These are the other important requirements to win a case for “Asylum:”

¢ You must show that the harm you would face or have faced in your
home country is very serious. The legal term for that harm is “persecution.”
Serious harm includes being beaten, kidnapped, threatened, or killed, or having
family members who were harmed that way. You’ll need to get proof of that
harm.

¢ You need to show that the government itself or people the
government can’t or won'’t control will harm you. The government is the
police, the army, or any official harming you as part of his job. You could also
show that the government can’t or won’t protect you from the people harming
you. For example, you might be able to show that you reported the harm to the
police and they did nothing to help you.

e You must show that these people are harming you because of your race, religion,
nationality, political opinion, or membership in a “particular social group.” It’s not enough
that a police officer hit you, for example. You need to show that the police officer did it because of
your race, religion, nationality, political opinion, or membership in a “particular social

group.”

e Let’s slow down for a minute. You may be wondering, “What is a particular social group?”
That’s a legal term to describe a group that’s recognized in your home community. The members
must have things in common that they can’t change.

e You need to show that you would not be able to move to another part of your home country
where you would be safe. The Judge will want to know if you could move and avoid the people
who want to harm you. Think about reasons why you could not move, including the cost, where
your family is living, and where you could get a job.

e You must apply for “Asylum” within one year of entering the United States. You can also try
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1. Introduction: What are Asylum, Withholding of Removal, and the
Convention Against Torture?

The United States has created laws to help people who are afraid to return to their
home countries because their government may harm them. These laws are called
o Asylum
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a. What is “Asylum?”

“Asylum” is a way to stop your deportation and become a refugee. If you win “Asylum,” you’ll also have
the chance to eventually become a permanent resident in the U.S. If you include your spouse or children
on your application, they can also have the chance to become refugees and permanent residents through
you. To win an “Asylum” case, you need to show that there’s at least a ten percent chance that the
government will harm you in your home country.

These are the other important requirements to win a case for “Asylum:”

e You must show that the harm you would face or have faced in your
home country is very serious. The legal term for that harm is “persecution.”
Serious harm includes being beaten, kidnapped, threatened, or killed, or having
family members who were harmed that way. You'll need to get proof of that
harm.

° You need to show that the government itself or people the
government can’t or won’t control will harm you. The government is the
police, the army, or any official harming you as part of his job. You could also
show that the government can’t or won’t protect you from the people harming

~  you. For example, you might be able to show that you reported the harm to the
police and they did nothing to help you.

® You must show that these people are harming you because of your race, religion,
nationality, political opinion, or membership in a “particular social group.” It’s not enough
that a police officer hit you, for example. You need to show that the police officer did it because of

your race, religion, nationality, political opinion, or membership in a “particular social
group.” '

° Let's slow down for a minute. You may be wondering, “What is a particular social group?”

That’s a legal term to describe a group that’s recdgnized in your home community. The members
must have things in common that they can’t change.

° You need to show that you would not be able to move to another part of your home country
where you would be safe. The Judge will want t%) know if you could move and avoid the people
who want to harm you. Think about reasons why you could not move, including the cost, where
your family is living, and where you could get a job.

° You must apply for “Asylum” within one year of entering the United States. You can also try

3 © FIRRP-last update May 2013

U



to show that it was impossible for you to apply within one year of entering the United States.
Maybe you were sick or the circumstances in your home country have changed recently.

You must show that you have not been deported in the past. If you have been deported, you
will not be able to apply for “Asylum.” (Remember, voluntary departures are different than
deportations.)

You must show that you don’t have an aggravated felony.

Certain criminal convictions can complicate your application for “Asylum” or make it impossible
for you to apply.

b. What is “Withholding of Removal?”

Withholding of Removal is similar to “Asylum.” You'll still need to show the Judge that you're at risk of
serious harm if you go back to your home country for one of the same five reasons listed above. The BIG
difference is that the risk of harm that you’ll need to show is much higher than it is for “Asylum.” You'll
have to show that it is “more likely than not” that you'll be harmed in your home country. That means
that there’s at least a 51% chance that the government will harm you.

Some of the requirements for “Withholding of Removal” are similar to “Asylum:”

You must show that there’s a risk that you’ll be harmed by the government in your home
country. Remember, for “Withholding of Removal,” that risk must be “more likely than not,” or a
51% chance.

You must show that the harm you would face or have faced in your home country is very
serious. The legal term for that harm is “persecution.” Serious harm includes being beaten, put in
jail kidnapped, threatened, or killed, or having family members who were harmed that way. You'll
need to gather proof of that harm.

You must show that the government is harming you because of your race, religion,
nationality, political opinion, or membership in a “particular social group.” Again, it's not
enough that a police officer hit you, for example. You need to show that the police officer did it
because of your race, religion, nationality, political opinion, or membership in a “particular
social group.”

However, there are some blg differences between “Asylum” and “Withholding of Removal:”

You will not able to get permanent residency (a green card) through “Withholding of
Removal.” Winning a case for “Withholding of Removal” only means that the U.S. government will
not send you back to your home country. If there is another country that is willing to accept you,
ICE may try to send you there.

You cannot apply for your family to receive “Withholding of Removal” through your
application.

You can apply for “Withholding of Removal” even if it's been more
than one year since you entered the United States

You can apply for “Withholding of Removal” even if you have a
previous deportation order.
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e You sometimes can apply for “Withholding of Removal” even if you have a criminal history.
Really serious criminal convictions could stop you from applying.

c. What is the “Convention Against Torture,” or “CAT?”

To win a “Convention Against Torture” or “CAT” case, you must show that it is more likely than not that
the government will torture or kill you in your home country.

In some ways, a “CAT” case is similar to “Asylum” and “Withholding of Removal:”

e You must show that the government will torture or Kill you or that the government will
ignore it if someone else tries to torture or Kkill you. You'll need to show that the person who
will harm you is a government - someone in the police, army, or working as an official. You can
also show that the government will ignore it if people want to hurt you.

) o«

e Like “Withholding of Removal,” you'll have to show a 51% chance of torture, or that it's “more
likely than not” to happen.

e (Criminal convictions can affect whether you can apply for “CAT.”

If you have very serious criminal history, you’ll only be able to apply for one part of the “CAT”
called “deferral of removal.”

A “CAT” case is different from “Asylum” and “Withholding of Removal” in some ways:

e You'll need to show that you'll be tortured, not just harmed.

Torture means that someone uses horrible mental or physical pain to force you to do something or
to punish you.

e Like “Withholding of Removal,” winning a “CAT” case doesn’t mean
you’ll get permanent residency. It’s just a guarantee that ICE won’t send you
back to your home country. If there’s another country that will accept you,
ICE may try and send you there. Also, if you are given “Deferral of Removal”
under CAT and conditions in your country change, ICE may try and deport
you later.

e You don't need to show that you'll be tortured because of your race, religion, nationality,
political opinion, or particular social group. You need to prove is that you'll be tortured by a
government official, but you don’t need to show why that person will torture you.

2. How Can I Apply for “Asylum,” “Withholding of Removal,” or the
“Convention Against Torture?”

a. Your first court hearings

First, let’s talk about the basics of immigration court. If you feel confused about court, you're not alone!
Immigration law is complicated, even for lawyers. Let’s figure out who is going to in court and what’s
going to happen in your first hearings.

e The Judge will be at the front of the room and will ask you questions. The Judge will be making the

5 © FIRRP-last update May 2013

g



° You sometimes can apply for “Withholding of Removal” even if you have a criminal history.
Really serious criminal convictions could stop you from applying.

c. What is the “Convention Against Torture,” or “CAT?”

To win a “Convention Against Torture” or “CAT” case, you must show that it is more likely than not that
the government will torture or kill you in your home country.

In some ways, a “CAT” case is similar to “Asylum” and “Withholding of Removal:”

° You must show that the government will torture or kill you or that the government will
ignore it if someone else tries to torture or kill you. You'll need to show that the person who
will harm you is a government - someone in the police, army, or working as an official. You can
also show that the government will ignore it if people want to hurt you.

e Like “Withholding of Removal,” you'll have to show a 51% chance of torture, or that it's “more
likely than not” to happen.

e Criminal convictions can affect whether you can apply for “CAT.”

If you have very serious criminal history, you'll only be able to apply for one part of the “CAT”
called “deferral of removal.”

A “CAT” case is different from “Asylum” and “Withholding of Removal” in some ways:

° You'll need to show that you’ll be tortured, not just harmed.

Torture means that someone uses horrible mental or physical pain to force you to do something or
to punish you.

e Like “Withholding of Removal,” winning a “CAT” case doesn’t mean
you’ll get permanent residency. It’s just a guarantee that ICE won’t send you
back to your home country. If there’s another country that will accept you,
ICE may try and send you there. Also, if you are given “Deferral of Removal”
under CAT and conditions in your country change, ICE may try and deport
you later.

® Youdon't need to show that you’ll be tortured because of your race, religion, nationality,
political opinion, or particular social group. You need to prove is that you'll be tortured by a
government official, but you don’t need to show why that person will torture you.

2. How Can I Apply for “Asylum,” “Withholding of Removal,” or the
“Convention Against Torture?”

a. Your first court hearings

First, let’s talk about the basics of immigration court. If you feel confused about court, you're not alone!

Immigration law is complicated, even for lawyers. Let’s figure out who is going to in court and what’s
going to happen in your first hearings.

° The Judge will be at the front of the room and will ask you questions. The Judge will be making the

5 C; © FIRRP-last update May 2013



decision about your case so it’s important to be respectful, polite, and prepared.

e Agovernment attorney. When you go to court, a lawyer representing ICE will be there. He’s
called the government attorney. His job is to enforce the immigration laws, which may result in an

order of deportation against you.

e Aninterpreter. Don’t worry if you don’t speak English—an interpreter will be there in person or
over the phone. Just make sure you speak up and tell the Judge that you don’t speak or understand
English well and need an interpreter.

When you go to court, the Judge will ask you if you want time to get an attorney.
But, there are no public defenders and it can be a challenge to find a free lawyer.

Next, the Judge will take a look at your file and ask you if

you want to admit or deny the changes against you. That

means that the Judge wants to know if you want to force

government to prove the charges against you. If the

government attorney says that you should be deported because of your criminal /
convictions, making him prove the charges against you can be an important step. ;

To learn more about how to deny the charges against you, read the Florence Project’s guide on that topic.
Certain types of criminal convictions can make it impossible for you to apply for “Asylum,” “Withholding
of Removal,” and “CAT,” so it’s very important to be careful before admitting anything about your
criminal record.

b. Eligibility for “Asylum,” “Withholding of Removal,” and “CAT”

If the Judge decides that at least some of the charges against you are correct, she’ll then ask you if you are
afraid of returning to your country. It is very important to tell her that you are afraid of returning
home. If you don’t, you may miss your chance to apply for “Asylum,” “Withholding of Removal,” or
“CAT.”

The Judge will ask questions to make sure you meet the requirements to apply for “Asylum,”
“Withholding of Removal,” and “CAT.” The I] will then give you a copy of the I-589 form, which is what
you’ll use to apply. You will use the same form to apply for “Asylum,” “Withholding of Removal,” and
“CAT.

Remember, just because the Judge says that you are eligible for “Asylum,” “Withholding of Removal,” and
“CAT” does not mean that you’ve won your case! It means that the Judge thinks that you’ve met the basic
requirements and is enough to give you a chance to show her evidence that you would be harmed if you
went home.

c. Filling out and turning in the application

Before your final hearing, you’ll come back to court for one more “master calendar” hearing to turn in
your application for “ Asylum,” “Withholding of Removal,” and “CAT.” It’s important that you fill out the
application completely so that the Judge will accept it and schedule a final hearing for you to present all
your evidence. You can type your application or use a pen to fill it out. Don’t use pencil!

There is a more detailed section on how to fill out your application at the end of this packet. Take a look
there if you have questions about parts of the application. When you’ve completed the application,
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make three extra copies and bring them to court with you. The original and one copy will go to the

Judge. Another copy will go to the government attorney and you’ll keep a copy for yourself. This is
important, so don’t forget!

Once you turn in your application, the judge will give you a date for a final hearing. At this hearing, you’ll
appear without a group of detainees. The hearing will last a few hours. This hearing will be your
opportunity to present your case to the Judge.

3. Building Your Case for “Asylum,” “Withholding of Removal,” and
“CAT.”

Building your case for “Asylum,” “Withholding of Removal,” and “CAT” is a lot like building a house.
You’'ll need the right tools, a good plan, and a strong foundation. This section will help you get all your
tools and materials organized and start building.

What'’s in My Toolbox?
Your “Declaration”

Let’s start by talking about your “declaration.” A declaration is your story in writing that tells the Judge
why you’re afraid to return to your country. A written declaration lets you tell your entire story of what
happened in your home country and why you fear returning. In court the judge might ask you many
questions or you might feel like you don’t have the chance to explain everything. The declaration is your
chance to say everything without being interrupted

e What should my “declaration” look like? You can handwrite your
declaration on paper or you can type or print it. It needs to be long
enough to hold all the important information about your case. If you \
use blank sheets of paper, put your name, A-number, the date, and X
your signature on each page. Also, write “Declaration” at the top. \
You should include it at the end of your 1-589 application. \

e What should be in your “declaration?”

v The truth. The most important thing to put in your declaration is the truth. If you lie in the
declaration, the Judge will likely find out and will reject your application. If you can’t
remember a detail, use phrases like, “to the best of my memory,” or “it happened around...”

v The reasons why you should win your case for “Asylum,” “Withholding of Removal,” and
“CAT.” Your job is to make the Judge understand why you are afraid to return to your home
country and why she should grant your application for “Asylum,” “Withholding of Removal,”
and “CAT.” Think about the requirements for each type of case before you start writing your
declaration! Remember, you can always use the worksheet at the end of this packet called
“Thinking About Your Claim” to organize your thoughts.

v" As much detail as possible. The Judge needs to understand what you fear will haBpen to you.
Try to use descriptive words. The Judge doesn’t know anything about you and probably has
never been to your country. When you describe an important event in your life - for examf)le, a
time when you were threatened, detained, tortured or hurt or that someone made you fee
afraid - you want to make the Judge feel, see, smell, and hear what you saw, smelled and heard.

At the end of this guide, you’ll find a short worksheet to help you prepare your declaration. Give ita try as
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best you can, then try writing your declaration.

Supporting Evidence

It is very important to collect other evidence to show the Judge that what you're saying in your
application and declaration is true. Each person asking for “Asylum,” “Withholding of Removal,” and
“CAT” has a different case, so the evidence you’ll be looking for depends on your own case.

We know that it’s really hard to gather evidence if you're detained and the
documents are in another country. Ask to a trusted friend or family member to
get the documents for you. Ask that person to mail you copies of the evidence
and keep the original with her.

It's also important to plan ahead and begin gathering evidence as soon as you
decide you want to apply for “Asylum,” “Withholding of Removal,” and “CAT.”
That way, you’ll have enough to time to find all the documents you need.

Below are some examples of documents that could be helpful. Remember, the kinds of evidence you’ll
gather depend on your individual case:

Police reports (if you reported an incident to the police)
Medical records (if you were injured and treated at a hospital or clinic)
Birth or death certificates (if somebody in your family was killed by the people you are afraid of)

Letters from people who can support your claim of why you’re afraid to return to your country.
Did someone in your family see people threaten you or beat you? If so, a letter from that person
will help you prove your claim.

Photographs that help prove your story (for example, pictures of you with people who have been
killed, or pictures of you participating in groups or activities that put you in danger). Remember
that you will need to be able to prove who the people in the pictures are.

Newspaper articles about the issue that makes you afraid to return to your country, or about
things that have happened to people you know

Reports from national and international human rights organizations (such as Human Rights
Watch or Amnesty International)

Remember, all the documents you submit need to be in English. If you receive documents in another
language, you can translate them. Just put your translation in with the original letter and attach a signed

copy of the “Certificate of Translation” that’s at the end of this packet.

When you've gotten all your evidence together, attach a signed and dated copy of
“Certificate of Service” at the end of this packet to the last page of all your
evidence. Then make two copies of all your evidence.

.__'.:_“_\_.

Just like the application, the original will go to the Judge, a copy will go to the -
government attorney and you’ll keep a copy for yourself. If you want to send the o o

documents to the court before your final court date, put a cover sheet with your name and A-number on
top. Then put the packets in envelopes. One should say “To the Immigration Judge” and the other should
say “To ICE Litigation.” Ask detention staff to make sure they are delivered or put them in the detention
center’s mailboxes that are delivered to the court and to ICE.
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4. Preparing Your Testimony

At your final hearing, you'll have an opportunity to tell the Judge why you’re afraid to return to your
home country and you think you should stay in the United States. It's important to practice your
testimony in the weeks before your hearing so that you can hit the nail on the head! Keep these tips in
mind when practicing your testimony:

e Be prepared. Write a list of the specific reasons why you are afraid to return to your home
country. Don’t just say things like “I think that someone will hurt me” or “I don’t want to go back.”
Give the Judge examples of the harm you’ve suffered in the past and the harm you’re afraid of. Tell
her as much as you can. It is sometimes difficult to talk to strangers about very personal
experiences. However, it’s important that the Judge knows as much about your case as possible---
even if it’s scary, embarrassing, or painful to talk about it.

e Speak from the heart. Judges see a lot of people every day. You can make
your testimony stand out by speaking sincerely. Think of examples of what you're
afraid of in your home country. Practice telling those examples to a friend or family
member and write them down on a piece of paper so you don’t forget. Don’t worry
if you become nervous or emotional in court—it happens to most people. If you
need to take a break, just tell the Judge.

e Be honest. If you have criminal convictions and the Judge asks you about them, tell her what
happened. Lying will just make things worse, and the Judge and the government attorney often
have ways to figure out if you are lying. If you have gone to rehabilitation classes like NA or AA,
make sure to tell the Judge about that. Also tell the Judge how you will avoid any criminal trouble
in the future.

e Ask your family members or another witness to testify in court. If you have a family member
who thinks that you will be harmed in your home country, or another witness who supports your
case, ask that person to testify in court.

e Answer the Judge’s questions. The Judge may want to ask you some specific questions. Listen to
the Judge’s question and try to answer it the best you can. Remember, be respectful when the
judge speaks. Refer to the Judge as “Your Honor,” “Ma’am,” or “Sir.”

5. Weighing the Evidence: The Judge’s Decision

In some cases, the Judge will give you her final decision at the end of your hearing. She will tell you why
she is going to approve or deny your case. If the Judge denies your case and you want to appeal that
decision, you need to tell the Judge that you want to appeal. She’ll give you some paperwork that
needs to be mailed to the Board of Immigration Appeals within 30 days. To file an appeal, you can
check out the Florence Project’s guide on appealing your case.

In many “Asylum,” “Withholding of Removal,” and “CAT” cases, the Judge will want to give you a written
decision after your final hearing. If that’s the case, you should receive it the decision through the
detention center mail a few weeks after the hearing. The decision will explain the reasons why the Judge
is approving or denying your case.

Appendix 1. Filling Out Your Application
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